THE M NNESOTA EXPERI ENCE
by
Frances Coakl ey Ames
Supervi sor, Section on Mental Retardation
M nnesota Department of Public Welfare

| amhere representing the M nnesota Conmm ssioner of Public Welfare who
adm nisters a state guardi anship programfor 10,741 nmentally retarded which
has been in existence since 1917, as part of our original Children' s Code.

| represent a state with a population of three and a half m |I1lion, covering
80,000 square mles, with a north-south distance of approximtely 500 mles
and east-west distance of approximately 200 miles. Qur average per capita

income in 1965 was $2,625. W rank 24th highest in average per capita incone
inthis country. These facts are given to you since the setting in which a
guar di anship programis adm ni stered has some pertinence to structure and
procedures in organizing such a service.

Any consi deration of M nnesota's guardianship programnmust be considered
in relationship to total services for the nmentally retarded and to the tota
public welfare programin M nnesota. Mnnesota's programfor the nentally
retarded began in 1851, at the first neeting of the Territorial Legislature.
At that tine probate court judges were del egated care and custody of the person
and property of "idiots, lunatics, and other persons of unsound m nd." Subsequent
| egi sl atures prohibited placement of the mentally retarded in the state hospi -
tals for the insane, required the Faribault institution to provide the retarded
with proper "training and instruction," and established additional schools and
hospitals for "idiots and inmbeciles,"” "defectives," and for the "epileptics."
In 1910 the Board of Control (whose powers are now exercised by the Conm ssioner
of Public Welfare) enployed a well-known psychol ogist, Dr. Fred Kuhl mann, to
devise a nmental testing programfor the use of state institutions and to provide
better classification of retardates. Dr. Kuhlmann becane the director of research
at Faribault. H's views were influential in the subsequent devel opment of
M nnesota's retardation program A 1916 Governor's Conmi ssion on Child Welfare
recommended | egislation authorizing the Board of Control to exercise guardian-
ship of the feeble-nmnded. The Commission believed that ultinmate responsibility
for the handi capped should rest with a state agency rather than with private
i ndi vi dual s and organi zati ons. In addition, the "conmtnent" provision was
designed to permt the agency to exercise authoritative control of retarded
persons.

M nnesota's guardi anship | aw dates back to 1917 when the Children's Code
was passed by our legislature. At that time, we had Child Wl fare Boards;
their functions were taken over in 1939 by county welfare beards. M nnesota's
Statutes 257.175 states, "It shall be the duty of the comm ssioner of public
wel fare to pronote the enforcenent of all laws for the protection of defective
illegitimte, dependent, neglected, and delinquent children, to cooperate to
this end with juvenile courts and all reputable child-helping and chil d-placing
agencies of a public or private character, and to take the initiative in all
matters involving the interests of such children where adequate provisions
t heref ore have not already been made."




M nnesota Statutes 393.07 concerning powers and duties of the county
wel fare board states, "To assist in carrying out the child protection,
del i nquency prevention and fam |y assistance responsibilities of the state,
the county wel fare board shall adm nister a programof social services and
financial assistance to be known as the public child welfare program The
public child welfare program shall be supervised by the comm ssioner of public
wel fare and administered by the comty welfare board in accordance with |aw
and with rules and regul ations of the comni ssioner.

"The purpose of the public child welfare programis to assure protection
for and financial assistance to children who are confronted with soci al,

physical, or enotional problens requiring such protection and assi stance.
These problens include, but are not limted to, the follow ng:
1. Mental, enotional or physical handicaps

2. Need of parents for assistance with child rearing problens or in
placing the child in foster care.

"A county wel fare board shall make the services of its public child
wel fare programavailable as is required by aw, by the conmm ssioner, or by
the courts, and shall cooperate with other agencies, public or private, dealing
with the problens of children and their parents as provided in this subdivision.
The county welfare board ... .shall admnister all forns of public welfare,
both for children and adults, responsibility for which hereafter nay be im
posed on the conmi ssioner of public welfare by law, including aid to dependent
children, old age assistance, aidto the blind, child welfare services, nental
health services, and other public assistance or other public welfare prograns
or servi ces. The county wel fare boards shall supervise wards of
the conmi ssioner."

The above-quoted statutes do not apply specifically to guardianship but
provi de the background and supplenentary services for a total program for
indi vidual s and famlies where nmental retardation may be the problem | believe
that M nnesota's guardianship programfor the mentally retarded has been strong
since the | egal basis:

1. Places responsibility upon the conm ssioner of public welfare who,
in turn, delegates responsibility (through the county welfare
board) to the local comunity.

2. Provides for an integrated program

3. Provides for continuity of services, and

4. Provides the necessary flexibility to best neet the needs of the
mentally retarded, the famly, and the community.

M nnesota's public welfare programis adninistered by the comm ssioner
of public welfare through 87 county welfare boards. These are staffed with
approxi mately 1000 social workers.



A retarded individual may be placed under the guardi anship of the
conmi ssioner of public welfare in Mnnesota through probate court action
upon the petition filed by any relative or reputable person. This guardi an-
ship remains in effect for the rest of the person's life unless he is restored
to capacity or discharged fromguardi anship by probate court. Qur program
pl aces responsibility on the county welfare departnment to see to it that
services and programs are provided to meet the varying needs of the nentally
retarded.

Wth responsibility placed upon the county welfare departnent, this
does not mean that the agency provides all the necessary services; however,
it is the responsibility of that agency to see to it that the total resources
of the local community or of the state are brought to bear upon the needs of
or problens presented by the retardate. This neans utilization of medica
resources, psychiatric and psychol ogi cal services, educational, vocational
l egal, religious, leisuretime, childprotection, marital and financia
servi ces.

We are fortunate that we have a very general definition of nentally
deficient. Mnnesota's Statutes 525.749 states, "Mentally deficient person
means any person, other than a mentally ill person, so mentally defective
as to require supervision, control, or care for his ow or the public welfare."

We also feel that the requirenent of a ten days' notice to the conmi ssioner
of public welfare prior to the hearing is a strong feature. Since the county
wel fare department nust submit the social history within this ten day peri od
the staff of the conm ssioner of public welfare has an opportunity to review

the diagnosis and desirability of conmitnment. Should there be questions, a
request may be made to the county wel fare department for a delay in the
hearings until further consideration may be given.

M nnesota Statutes 525.752 on examiners states, "The patient shall be

exam ned at such tinme and place and upon notice to the patient and to such

ot her persons and served in such manner as the court determines. The court
shal | appoint two licensed doctors of nedicine, and in addition thereto, may
appoi nt one person skilled in the ascertainment of. mental deficiency, to
assist in the exanm nation. The court, in all counties except those containing
cities of the first class, shall require the county wel fare board to nake an

i nvestigation into the financial circunstances, residence, and social history
of such persons, and except in emergency situations, where delay in conmitnent
woul d be prejudicial tothe interests of the patient or the public, shal
require in advance of commitment a report in witing of such investigation

for the use and gui dance of the examiners and the institution to which such
person nay be conmitted. In counties containing cities of the first class the
court may require such investigations.”

We believe that in the hearing process the nmentally retarded individua
has consi derable protection. The exam ning board consists of the probate judge
or court commissioner, two doctors--in large cities one would be a psychiatrist--
and generally two | awers, the county attorney representing the petitioner, and



anot her lawyer, acting as guardian ad litemand attorney for the nmentally
retarded individual. The requirenent of a guardian ad litemto represent
the nentally retarded individual has been established through a suprene
court deci sion.

M nnesota Statutes 525-753, subdivision 2, states, "If the patient is
found to be mentally deficient or epileptic, the court shall appoint the
conmm ssi oner guardi an of his person and commit himto the care and custody
of such conmi ssioner."

M nnesota Statutes 525.762, subdivision 2, states, "Uon commitnent of a
mentally deficient or epileptic patient, the director may place himin an appro-
priate home, hospital, or institution or exercise general supervision over him
anywhere in the state outside of any institutions through any child wel fare
board or other appropriate agency thereto authorized by the director.”

Any retarded person presents an individual set of problens requiring in-
di vi dual sol utions. Pl ans and goal s are dependent upon the physical and
enoti onal needs of the retarded person, the enotional needs of the various
menbers of the family, and the availability of appropriate resources. The
eval uation of the total famly problens should clarify the treatnent goal and
indicate the nmethods and resources to be utilized. Since the nature of the im
pairment varies with the age of the person, the process of evaluation and pro-
vision of training and treatnent plans is a dynamc one, changing with the ad-
vanci ng age and individual needs of each retarded person.

Special attention is being directed to adequacy of plans for the living
situation, medical and dental care, education, use of finances, and protection
of legal rights. W are making it mandatory that the county welfare department
see to it that every retardate under their supervision has an annual nedical
and dental exam nation, that nedical and dental recommendations are carried.

t hrough, that all school age children be referred to the school district for
educational plans, and that all retardates accused of delinquency or crime
have |egal representation. Protection fromvarious fornms of exploitation is

a responsibility in supervision. Where legal advice is required by the county
wel fare department, the county attorney has such responsibility.

The purpose of guardianship is to supply continuous responsible governance
for the individual who needs it "by reason of nental deficiency as that termis
defined by law, where it can be clearly shown that such continuous responsible
gover nance cannot otherw se be provided."

The significance of an individual's status as a ward is seen fromthe fact
that the guardianship is of his person and he, therefore, is placed in a relation
to the guardian approximating that of child to parent. Like the parent, the
guar di an becomes responsible for the care, custody, and control of the individual
and is clothed with power to make inportant decisions and arrangenments respecting
his well-being, such as those concerning nedi cal care, enploynent, and marri age.



Thus, in the dimension of civil liberties, not to nmention ordinary personal
freedom of choice, commitnent to guardi anship nust be regarded as a very serious
matter to which personal thought should be given.

Commtment as nentally deficient places ward in a mnority status where
there are certain di sadvantages as well as advantages. Both the limtations
and the responsibilities of minority status are intended to serve protective
purposes. The limtations restrain the ward from exercising directly many
rights and benefits to which he is entitled under the laws of the State and
its denocratic tradition, such as:

1. To choose or change his residence, custody, care, education, and
enpl oyrent ,

2. To enter into marriage, divorce proceeding, or other contracts.

3. To sue or defend hinself or to appoint an agent or attorney to
represent him

4. To receive and manage property or noney belonging to him

5. To buy, sell, nortgage, |ease, or otherw se engage in business
transacti ons.

6. To vote.

This restraint is not intended to deprive the ward of his personal rights,

but to prevent him from danmagi ng hinself and his property by his own inprovident
acts or fraud of others.

The President's Task Force on Law states, "Liberty is freedomof choice
within the general systemof |aws and social values. The individual's liberty
is inmpaired when he is not permtted the same range of choices as his peers.
Many people, in our society, the retarded included, suffer fromunauthorized
or unsanctioned curtailment of their l|iberties. It nmust be our constant con-
cern to correct and offset these, especially since the people directly concerned
are often unable to struggle effectively on their own behal f.

"Clearly, the intervention of public authorities is not required where
social or personal interests can be served by other means."



The follow ng section contains some of the laws relating to guardianship
as nentally deficient:

Guardi anship of the nmentally retarded is of person only; however, M nnesota
Statutes provide that the conmi ssioner of public welfare or welfare boards may
hold funds in trust for nentally deficient wards. M nnesota Statutes 256.88

Social Welfare Fund Established ... ." All nonies and funds now or hereafter
hel d by the comm ssioner of public welfare and the county wel fare boards of
the several counties in trust or for the benefit of defective, illegitimte,

dependent, neglected, and delinquent children or persons nmentally deficient,
i nebriate, or insane, or other wards or beneficiaries, under any |awnow or
hereafter enforced, shall be in the sanme hereby or consituted and made into
a single fund to be known as the Social Wl fare Fund which shall be de-
posited at interest, held, or disbursed.

"M nnesota Statutes 256.91 Purposes. Fromthat part of the social welfare
fund held in the state treasury subject to disbursenent as provided in Section
256.90 the comm ssioner of public welfare at any time nay pay out such anopunts
as he deens proper for the support, maintenance, or other |egal benefit of any

of the defective, illegitimte, dependent, neglected, and delinquent children,
or persons nentally deficient, inebriate, or insane, or other wards or persons
mental ly deficient, inebriate, or insane, or other wards or persons entitled

thereto, not exceeding in the aggregate to or for any person the principle
amount previously received for the benefit of the person, together with the
i ncrease thereof froman equitable apportionnent of interest realized from
the social welfare fund,

"Wien any such person dies or is finally discharged fromthe guardi an-
ship, care, custody, control of the conm ssioner of public wel fare, the anount
then remaining subject to use for the benefit of such person shall be paid as
soon as may be fromthe social welfare fund to the persons thereto entitled
by I aw.

"M nnesota Statutes 256.92 Commi ssioner of Public Welfare, Accounts. It
shall be the duty of the commi ssioner of public welfare and of the county welfare
boards of the several counties of this state to cause to be deposited with the
state treasurer all nmonies and funds in their possession or under their con-
trol and designated by Section 256.91 as and for the social welfare fund; and
all such nonies and funds shall be so deposited in the state treasury as soon
as received. The comm ssioner of public welfare shall keep books of account
or other records showing separately the principle anount received and deposited
in the social welfare fund for the benefit of any person, together with the

nane of such person, and the nane and address, if known to the conmi ssioner
of public welfare, of the person fromwhom such noney was received; and at
| east every two years, the amount of interest, if any, which the noney has

earned in the social welfare fund shall be apportioned thereto and posted in
t he books of accounts or records to the credit of such beneficiary."



M nnesota Statutes 256.93 Conmi ssioner of Public Welfare; Possession of
Estates. Subdivision 1 Limtations. "In any case where the guardi anship of
the person of any defective.... has been committed to the comm ssioner
of public welfare, and in any case where the guardi anship for the person of
any nentally deficient person has been committed to the conm ssioner of pub-
lic welfare, the probate court having jurisdiction of such estate may on such
notice as the court may direct, authorize such commi ssioner to take possession
of the personal property and such estate, liquidate the sanme, and hold the
proceeds thereof in trust for such ward, to be invested, expended and accounted
for as provided. ...

Subdi vi sion 2 Annual Report. The comm ssioner of public welfare shal
annual ly or at such other tinme as the probate court may direct file with
the court an account of monies received and disbursed by himfor his re=
spective wards, pursuant to Subdivision 1. Upon petition of the ward or
of any person interested in such estate, and upon notice to the conm ssioner,
the probate court may termnate such trust and require final accounting
t hereof . "

M nnesota Statutes 517.03 Related to Marri age. "Mentally deficient
persons committed to the guardi anship of the comm ssioner of public welfare
may marry on receipt of witten consent of the conm ssioner. The conm s-

sioner may grant such consent if it appears fromhis investigation that such
marriage is for the best interest of the ward and the public. The clerk of
the district court in the county where the application for a license is made
by such ward shall not issue the license unless and until he has received

a signed copy of the consent of the conm ssioner of public welfare."

M nnesota Statutes 256.07 relates to sterilization: "When any person has
lawfully been conmitted as mentally deficient to the guardi anship of the com
m ssioner of public welfare, the comm ssioner of public welfare, after con-
sultation with the superintendent of the state school for the nmentally deficient,
a reputabl e physician, and a psychol ogi st selected by the conm ssioner of
public wel fare, and after a careful investigation of all the circunmstances
of the case may, with the witten consent of the spouse or nearest kin of
such nmental ly deficient person, cause such person to be sterilized by the
operation of vasectony or tubectomy. |f no spouse or near relative can be
found, the conmmi ssioner of public welfare as the |egal guardian of such
mental |y deficient person, nmay give his consent."

A mentally deficient individual may be released fromthe guardi anship
of the conm ssioner of public welfare on two bases--restoration to capacity
or di scharge of guardi anship. \Where a re-evaluation indicates that an in-
dividual is not nentally deficient, the conm ssioner of public welfare shal
petition to probate court for restoration to capacity. This restores the
mentally retarded individual to his full civil rights. On the other hand
should the person still have a diagnosis of mental retardation but is not
in need of supervision, then the comm ssioner of public welfare may petition
for a di scharge of guardi anship.



M nnesota Statutes 525.78 states, "Any reputable person or the director
may petition the court of conmtnent, or the court to which the venue has been
transferred, for the restoration to capacity of a patient. Upon the filing
of such a petition, if the petition is made by the director, the court shal
fix the time and place for the hearing thereof, notice of which shall be given
as the court directs. Upon proof of the petition, the court shall restore
the patient to capacity.

Subdivision 2 . . . . , "Upon proof that the patient is not nmentally de-
ficient the court shall order himrestored to capacity at the expiration of
30 days fromthe day of such order."

Two statutes relate to discharge of guardi anship. M nnesota Statutes 525.78,
Subdi vision 5, states, "Wen it appears to the conm ssioner that a person com
mtted to his guardianship is no longer in need of such guardi anship, he may
petition the court of commtment or the court to which the venue has been trans-
ferred for his discharge of such guardian."”

Subdi vi sion 6 "Upon the filing of such petition the court shall fix
the time and place for the hearing thereof, notice of which shall be given as
the court directs. Upon proof of the petition the court shall rmake an order
di scharging the director as such guardian.”

M nnesota Statutes 525.611 states, "Wen it appears to the conm ssioner
of welfare that a person conmmitted to his guardianship as a nentally deficient
person is no longer in need of guardianship or supervision for his own or the
public wel fare, or when the conm ssioner can no |onger exercise his guardian-
ship and supervision because the nentally deficient person no longer lives in
the state or his whereabouts are unknown and cannot be ascertained, the com
m ssioner may petition the court of conmitnent or the court to which the venue
has been transferred for his discharge of such guardian, stating facts and
supporting his petition."

In view of changing concopts & mental retardation and the development of
more specialized services for tRe retard€d, I belicve thal some changes in the
administration of our guardianship law'may be indicated. At the time that a
static concept of mental rcotardatigm’existed in which many of the retarded weore
thought to be "hopeless," and wgorf bhe only gervice available was the state
‘school and hospital, the tendenCy devieloped for the families and counties to
abrogate their responsibilitdes to the detarded. Today, with our belief that
basic responsibility for. g family member™xests with the family, and also be-
catse we realize that £Or mony of the retarded the prognosis of a satisfactory
adjustment within the conmunity is very l1kel¥‘ we are e*nphasumg guardianship.
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